
* 3% can come from any employer contribution, including a match, Safe Harbor, or Profit Sharing

Code Section 416 Compliance
If a 401(k) plan is Top Heavy, follow the flowchart below:

Key Employee: a Key Employee is an employee who at any time during the prior plan year owns more than 5% of the business, owns more than

1% of the business and has annual compensation greater than $150,000,  or is an officer with compensation greater than $165,000 (2013 limits)

Top Heavy

Is it a Safe Harbor plan? 

Yes 

Did they make 
contributions in 
addition to SH? 

Yes 

Is every non-Key Employee employed 
on the last day of the PY getting *3% 

of their full year compensation? 

Yes - You're 
done! 

No 

Are non-Key Employees getting the 
same percentage of contribution on 

their whole year compensation as the 
Key Employees? 

Yes - You're 
done! 

No - Give all non-Key employees still employed on last 
day of Plan Year the lesser of: a) a contribution equal to 
that of the Key Employees or b) *3% of the participant's 

full year compensation. 

No - You're done! 

No 

Did any Key Employee 
defer? 

Yes No 

Is there an Employer 
Contribution? 

Yes 

No - You're done! 


